DOMESTIC VIOLENCE AND RESTORATIVE JUSTICE INTIATIVE  S:
WHO PAYS IF WE GET IT WRONG?
By Ruth Busch*

Introduction

Restorative justice has been described as “a gsawfebringing together the
stakeholders (victims, offenders, communities)aarsh of a justice that heals the hurt of
crime, instead of responding to the hurt with mauet.”(Braithwaite, 1999, p 1728)
While to date most restorative justice initiatives/e dealt with youth justice offenders,
proponents of restorative justice initiatives havgued that the model is also appropriate
for dealing with domestic violence cases. JohntBnaite, for example, has asserted
that court processing of domestic violence cadestérs a culture of denial”, while
restorative justice “fosters a culture of apologdaid he comments, “Apology, when
communicated with ritual seriousness, is actuallyrnost powerful cultural device for
taking a problem seriously, while denial is a cdtuevice for dismissing it.”
(Braithwaite, 2000, p.189)

This discussion is situated in the historic delsateounding the use of family
mediation where one of the participants has beenittim of domestic violenck.
Battered women’s advocates in New Zealand (Robedsd Busch, 1998) and overseas
have argued that mediation is inherently unfair ansiafe for their clients. (Hart, 1990)
They point to disparities of power between pergietsaand victims and question the
autonomy of victims in negotiating agreements. Tigygest that battered women are
better served by using the court system than irdbjustice processes. Mediation
proponents, on the other hand, argue that mediegiomore empowering and effective for
the victim than the adversarial process in allthetmost violent cases. (Corcoran and
Melamed, 1990)

The recent development of restorative justiceatites in Australia and New
Zealand has expanded the parameters of this diebatdamily mediation to the criminal
justice arena and beyond. It is suggested by somtersv(Carbonatto, 1995) that the
restorative justice model offers opportunitiesioth victim$ and perpetratotgo

! The 1993 Review of the Family Court recognised estin violence as “a reflection of power” and
recommended that wherever it exists, “mediatiorukhbe avoided by the judicial process as a legitém
means of dispute resolution.” This perspectivelieen carried forward into the most recently impatad
criminal court-referred restorative justice pilsogramme announced in July 2000. Domestic violence
offences have been specifically excluded from titegory of offences which the programme will deghw
2 In this chapter, we refer to the abused spouse“distim”. We are aware that the term “victim” doaot
encapsulate the entirety of this person’s idengitlye is clearly more than just a victim. Withie ttriminal
justice context, however, we seek to differentizeveen the violent offender and the target ofbisse.
“Target of abuse” seems inappropriate because piedsonalises the recipient of the abuse. Thette
word “complainant” is not always an accurate dgsiwn as police often lay charges in domestic vioge
related offences. So, reluctantly and with full seveess of the live debates about this issue, wéogrtime
concept of “victim”.



effectively address cases of domestic violencedbate to the attention of the police, the
community and the courts. The purpose of this @raptto critically evaluate arguments
about the use of a restorative justice model fonektic violence cases. We presume that
the primary goals of any intervention in domestmence situations - including
restorative justice programmes - must entail therpisation of the safety and autonomy
of victims over any other outcomes, including te&onciliation of the parties. Safety

and autonomy are the measures by which practitsosed researchers can monitor and
evaluate the appropriateness and efficacy of doowa@slence related interventions.
(Pence, 1996)

From the work of Pennell and Burford (Pennell &uwaiford, 2000) it may be
possible to envision a hybrid system appropriatedprporating restorative justice
processes as a final step in a limited number ofeftic violence cases, but we stress that
such processes should only be utilised after safietghanisms are first set in place that
can be enforced through court sanctions. We aieve that for the incidence of
domestic violence to be curtailed, clear and unguoals messages must be given by our
legal system that such violence is wrong.

Until the late 1980s in New Zealand, there were ¢ensequences for acts of
domestic violence. (Busch, Robertson and Lapsi@92)]l Rather than arresting and
charging perpetrators of domestic violence, pai@e themselves as mediating disputes.
It is only in the past 15 years that there has Imeere than lip service on the part of the
New Zealand criminal justice and Family Court sgstdo taking domestic violence
seriously and since then, the public too has becoore sensitised to issues of violence.
New legislation in effect since 1995 allows thee$abf a wide range of adult victims and
children exposed to domestic violence to be pigat over those of their abusers. (Busch
and Robertson, 2000)

The author contends that if restorative justicpsses are to be used to deal with
domestic violence cases, it is imperative thatifators are well trained in the power and
control dynamics of domestic violence, knowlegealtieut risk assessment issues, and
understand the intersectionality of race and geimdére lived realities of battered
victims’ lives. (Crenshaw, 1994) | agree with Bnaraite’s recent statement that:

it is unlikely that restorative justice processethemselves are likely to have a
major impact on the crime rate. The reason ferdlter is that it is implausible
that what happens during a one-or two-hour enevuwmtl often turn around all

3 We use the words “offender,” “abuser”, and “pera&tr” interchangeably in this article. As well, we
adopt the convention of referring to offenders asenand to adult victims as female. We recogniae th
there are male victims of domestic violence buBalies has stated:
It is categorically false to imply that there ane same number of battered men as there are
battered women. Although men and women may hitasme¢her with about the same frequency,
women inevitably suffer the greatest physical cqus@aces of such violence. Women victims of
intimate violence also suffer more emotional angthslogical consequences than do men.
(Gelles, 1994).



the other variables operating during all the otimurs of a person’s life.
(Braithwaite, 1999, p. 1747)

It is a wise caution, one which we ignore in thesaof domestic violence at the peril of
others’ lives.

The Court System: Inadequacies and Recent Ameliot@ans

Debates between those who support the utilisatioastorative justice processes
for domestic violence situations and those who stgpandling these cases through the
court system (possibly through proceedings in bloghcriminal and Family courts)
sometimes take on a Zoroastrian spin, seeming tapgimists against pessimists, healers
against punisherspmmunitarians against adversaries. One aim ottiapter is to break
down some of these binaries and attempt to bridgetbmies while not forgetting that
disagreements about perspective, practice andwas®real and need to be addressed.

The writer begins from a position against the afsestorative justice models for
the vast majority of domestic violence cases. @biss not mean | ablind to problems
in the New Zealand legal system’s handling of ddmesolence cases. One does not
have to search too far to discover the inadequadidse court process for domestic
violence victims. For example, the existing crintijugstice system excludes victims from
an active role in determining the outcomes of carmemmitted against them or their
property. Indeed in some American jurisdictionsnaegtory arrest policies and no-drop
prosecutions result in outcomes which can be destauto victim’s autonomy: all too
often in States and cities with mandatory arredtramdrop prosecution policies, the
result of police attendance will be the dual areest prosecution of both perpetrators and
victims. (Hanna, 1996) Alternatively, victim parpation in criminal processes can be
coerced, with the threat of imprisonment for refusdestify against a perpetrator. Some
writers have commented that under these mandatedgesdattered women are re-
victimised by the very system which purports to@ctheir behalf. As well, research
demonstrates that mandated participation of victails most heavily on women of
colour and immigrant women. (Mills, 1999) As Harsuggests, issues involving the
intersectionality of race and gender are a rooblero:

Afro-American women may often view cooperation wstate officials against
Afro-American men as a breach of loyalty. Also@#merican women may be
very suspicious of the criminal justice system loseat has historically ignored
violence against black women and perpetrated vogl@gainst black men.
(Hanna, 1996, p.1180)

In other jurisdictions, the trend to trivialiserdestic violence incidents, to blame
the victim for the violence against her, to de-eatalise the violence by failing to take
account of the disparity of power between the maind the perpetrator, to minimise the
victim’s perception of the possibility of immined&nger, to see the violence as a



“symptom of a real problem in the relationship” bt a real problem of itself. (Busch,
1994) - these commonplace responses of police @mdscall too often send messages to
both the victim and her offender that domesticemale is not really criminal activity, that
such violence may be an understandable (if redpleltaesponse to provocative actions
by the victim, and that the legal system will nffbed effective protection to “unworthy”
victims, ie those who fight back, those who breattal and gender role norms, those
who cannot forgive or look away or at least kedgnsiabout the impact of abuse on their
lives and/or the system’s failure to address it.

In addition to failing victims, the court systeds@often fails to hold offenders
accountable for their violence. By focusing on nffer actions in isolation, it neither
acknowledges the context within which offending besurred nor the social
legitimisation for the sexist, classist and/or saeittitudes that philosophically underpin
an offender’s use of violence against his victiRerfce and Paymar, 1990)

But there are risks in discarding the court systethout first establishing
whether proposed alternatives are capable of pirgyigs much protection as it presently
does. As mentioned, in New Zealand, it has ongnha the last decade or so that
domestic cases have been dealt with in any nuntbextsall effectively by either the
criminal justice system or the Family court. Notilh987 was the unsuccessful police
approach of trying to defuse the conflict by sumgathg mediating the dispute officially
jettisoned (although continued in practice at teal and regional level long after that).
(Police Commissioner Circular, 1987) Prior to tliag police as well as District Court
judges and other practitioners saw domestic vi@exgrelationship-based, not involving
real police work, not deserving criminal censuBugch, Robertson, and Lapsley, 1992)

The New Zealand police now have a pro arrest palnd attempt to shield the
victim from testifying at court through better irstgative procedures and their own
laying of charges against the perpetrator. (BuschRobertson, 1994) As many victims
are afraid of retributive violence if they pursuegecutions against their abusers, the
current police policies allow for successful pragems without the necessity for victims
to be involved as witnesses at trial. One outcofrthis policy is that offenders have
less control than previously over the criminal igstsystem; their intimidatory tactics are
no longer as effective in controlling whether aresr or prosecution will occur. (Hanna,
1996) Coupled with these new police approachesches of protection orders are now
dealt with. Protection orders for victims are ander simply pieces of paper as they had
been at the end of the 1980s; they can be effertig®pping on-going harassment and
threats, and have an impact on contact arrangenpgeptsnary site of on-going abuse of
both women and children once the abuser and hisrnvitave separated. (Busch and
Robertson, 1997)

Major initiatives in New Zealand since the ear®9@s have led to the
development of co-ordinated community response®ioestic violence and the
broadening of public awareness about its negaeveldpmental effects on child
witnesses. In 1995, the statutory definition ofilen@e under the New Zealand Domestic



Violence Act was expanded to include psychologasalvell as physical and sexual
violence. That Act specifically names as child abagerpetrator’s actions which cause a
child to be exposed to violence against anyone witbm s/he has a domestic
relationship including members of the child’s exted family. (Section 3(3) DVA 1995)
Amendments to the New Zealand Guardianship Act albew courts to make orders to
protect victims who have custody of children froeirig harassed or abused on access
visits and mandates a risk assessment on the sdiféty child to be carried out prior to
unsupervised access being awarded to perpetrédastions 16A-16C Guardianship Act
1968) Given what is now known about the deletereftescts on children of being the
direct and intentional targets of violence or beaxgosed to witnessing it, a major
category of invisible victims of domestic violengas (finally) been “outed”. (Busch,
1995 and Busch and Robertson, 2000)

Rehabilitation of offenders, not punishment, is thajor outcome of criminal
court and/or Family court involvement in domesiialence cases, unless serious or
repetitive violence has been used. (Robertson,)1P8fpetrators’ programmes are court
mandated; perpetrators are required to attend @muges or risk prosecution. The
content of the programmes allows perpetratorsdk &i the belief systems which
underpin their use of violence and learn aboueffects of domestic violence on
children, including the ways violence has impaagadheir own lives. There are
regulation-mandated Maori principles which mustriuded in all programmes which
are designed for or in which a majority of partanigs is Maorf. For adult and child
victims of domestic violence, culturally appropeatourt-funded programmes provide
safety planning, support and healing. Adult andidcprotected persons programmes can
be accessed within 3 years of the protection drdeing been made, are voluntary and
cost free to participants.

One conclusion that emerges is that the crimungtige/ Family Court system
which deals with domestic violence situations imN&ealand is a far cry from notions of
the traditional adversary system with its myopio@entration on punishment and rules of
evidence and its lack of focus on victim’s needsictim’s safety. Rehabilitation of
perpetrators and protection for victims are prinfaguses of the legal system’s
intervention in domestic violence cases. Solut@msseen to lie not only in changes by
individual perpetrators or victims or governmengmgjes but also in developing
culturally appropriate coordinated community ingmtions which consistently challenge

* Regulation 27 Domestic Violence (Programmes) Raipns. The regulation states that “Every
programme that is designed for Maori or that wéllgrovided in circumstances where the personsdittgn
the programme are primarily Maori, must take intocaunt Tikanga Maori, including (without limitatipn
the following Maori values and concepts:

(a) Mana wahine (the prestige attributed to women):

(b) Mana tane (the prestige attributed to men)

(c) Tiaki tamariki (the importance of the safeguardamgl rearing of children)

(d) Whanaungatanga (family relationships and their inge)

(e) Taha wairu (the spiritual dimension of a healthyspa)

() Taha hinengaro (the psychological dimension ofathg person)

(g) Taha Tinana (the physical dimension of a healthrgq®”



societal attitudes which construct and legitimlse power disparities within which
domestic violence occurs.

Victim/Offender Mediation and Domestic Violence: The Myth of
Consensus Decision-Making

Since about 1990 ideas about mediation and Alte®ispute Resolution have
permeated a range of areas from family and worleptanflict to environmental and
international disputes. Hailed by many as a supegption for resolving conflict where
there is an ongoing relationship, many proponeaistpo the benefits of informal
processes over adversarial processes. It is claihadecause mediation is able to
address underlying issues and break down problematierns of communication that
hold the conflict in place, it offers a superioopess to the traditional court-room.

While this claim may be justified in some familydaworkplace conflicts, great
care must be taken not to globalise these gainsaigieneral acceptance that these
techniques are invariably superior to the courtesys There are grave risks in assuming
that all relationship conflicts can be patched bysensus. Since the consensual
resolution of conflict requires an attitude of “gia little, take a little” to reach an
agreement, there are risks in translating theseipites unthinkingly into relationships
affected by violence, especially if that approaebssa victim taking responsibility for her
perpetrator’'s abuse.

In the area of domestic violence, it is claimedrfidonatto, 1995) that mediation
enables the parties to focus on relationship issuasvay that is not possible during
court proceedings. Because many women reconcitethir abusers or continue some
form of relationship with them long after the cocase has finished, it is said that
mediation can help both parties to develop wayacbfeving a relationship based on trust
and non-violence.(Carbonatto, 1995) This claim Iggtis a number of important issues
about mediation processes for domestic violencesc&r instance, to reach a
consensus, the parties must have the capacitygtatiage with each other. There must be
some capacity for accord, a willingness to be hipredesire to settle the dispute and
some capacity for compromise. (Astor, 1994) Betrlationships between perpetrators
and victims in domestic violence settings are tgjhycnot characterised by consensuality,
honesty, mutuality and compromise.

It has been generally assumed that the mediatmseps works best where there
is an existing personal, working or business refethip that both parties wish to
preserve. It is therefore felt that in family casgsdiation has major advantages over the
adversarial process. However this assumption hiaglways been borne out. Having
facilitated many conferences where the offendedsthe victim or victims are family
members, employers and employees or neighboursrrging pattern has emerged. In
cases where there has been a prior relationshipicech with high levels of
victimisation, the conferences have been charae@y intense emotions and
intractable conflict requiring long periods of ing& work. The parties have high levels of



anger, fear and sadness. In effect the relatiorfsdspntensified the “conflict” rather than
aided its resolution. In this context, it takesghHevel of skill to facilitate outcomes that
do not further re-victimise the victim.

In the domestic violence setting this has two iogtlons. The first is that the
assumption that the prior relationship will as#igt mediation process does not apply.
This is particularly so where one of the partieymat wish to continue the relationship
because of previous violence. It also means tleafatilitators must be highly skilled in
the dynamics of domestic violence, lethality risk@ssment, and domestic violence
screening techniques in order to recognise theimgsigns for further violence and
address the high level of emotion involved.

In New Zealand, one philosophical problem has kkerclaim that any member
of the community can act as a facilitator. (Mang000) This claim is dangerous in a
domestic violence context where the risk of furthietence is high and the need for
expertise in handling issues of violence, relatyos and victimisation is essential. We
would propose that there be initial training andwal up-skilling requirements in the
area of domestic violence for any one who actsfasibtator in mediation or restorative
justice conferences dealing with domestic violemtther as a primary or backdrop issue.

Violence often escalates at the time of separalmateed, domestic homicides are
most likely to occur when a woman first attemptseparate or during the first year after
separation. (Hart, 1993) Mediations occurring dytims period take place when the
perpetrator is often using particularly aggressifferts to control his estranged partner.
(Liss and Stahly, 1993) These mediations may hagednsequence of suggesting that
domestic violence is inherently a “couple problentiich can be addressed by offering
conciliation to the parties. In one case which endea murder/suicide at a counselling
centre in New Zealand (Busch, Robertson, and Lap$f92), it became clear that the
perpetrator’'s hopes of reconciliation had beerethlsy the fact that he and his wife had
been ordered to attend Family Court ordered catimh sessions. The centre itself
appears to have shared a similar belief. Althahghwife specifically stated in her court
affidavits that she “feared for her life” and thevere several violent incidents at the
woman’s workplace and parents’ home, the centrévieidently advised the perpetrator
of the time of his wife’s appointment. The discsipnf “couples counselling” had led the
centre to fail to prioritise precautions about dijmag such information. Interestingly in
this case, the husband was being treated as atipbtancide risk and was known to be
purchasing guns but none of the mental health psafaals involved seemed to have
been alert to obvious lethality risk assessmerbfadn dealing with this case.

The primary goal of any dispute resolution progesst be the protection and
prevention of further harm to both the victim ahd bffender during - and after - the
session. From the past experience, it is clearsthraie perpetrators use mediation as an
opportunity for further contact with the victim. itendency, referred to as “negative
intimacy”, is a recognised basis for refusing tatawue a family mediation. (National
Working Party on Mediation, 1996) Of particular cem in relation to cases of domestic



violence is the reality that there is often instifint safety planning and a lack of
available resources to guarantee the protectidhneo¥ictim during the mediation itself,
let alone after the session is completed or altertas returned home. (National
Committee on Violence Against Women, 1991)

There are, obviously, significant differenceshe types, severity and frequency
of violence used in domestic violence cases. A$ tdre are important differences in
the forms and quality of resources available tdims of such violence. However, due to
the power imbalances and dynamics of control thatacterise many domestic violence
relationships, in most instances, the victims ofamce do not have the capacity to
negotiate freely and on an equal footing with tladiusers. (Astor, 1994) Frequently the
perpetrator’s pattern of dispute resolution is ahtarised by coercion and intimidation.
In an attempt to avoid further violence, the vicimesponses often involve compliance
with and placation of his wishes.

The mediation process requires victims to assettnegotiate for their own needs
and interests. Mediation carried out against trekdhia@p of domestic violence, therefore,
requires the victim to negotiate effectively on bamn behalf although her experiences
have in all likelihood led her to renounce or adagatneeds in an attempt to avoid
repetitions of past violence. There is a strongliilood, therefore, that a battered woman
will negotiate for what she thinks she can geteathan for what she actually wants.
(Astor, 1994)

In 1994, Newmark, Harrell and Salem carried orgsearch study in the Family
Courts of two centres in the United States, Padtl@regon and Minneapolis, Minnesota.
The purpose of the study was to assess the peynspmif men and women involved in
custody and access cases where there had bedorg bfsdlomestic violence. The study
found that there were significant differences ia fierceptions of women who had been
the victims of violence as opposed to those whorttadeen abused during their
relationships. Women who had been abused were likehg than women who had not to
feel that they could be “out-talked” by their pats. (Newmark, Harrell and Salem,
1994) They also felt that their partners were niikedy to retaliate against them if they
held out for what they wanted. Newmark et al regabthat abused women were “afraid
of openly disagreeing with [their partner] becaheemight hurt [her] or the children if
[she did]”. (pp 14-15)

These findings accord with comments made by soewe Realand women
interviewed following their involvement in Familyo@rt mediation and counselling.
(Busch, Robertson, and Lapsley, 1992) They alse@ngruent with the findings of a
very recent Australian report on the effects of1885 Family Law Reform Act.
(Rhoades, Graycar, and Harrison, 2000) In thagratudy, the authors conclude that
many women agree to consent contact arrangemexttddimot provide them with the
level of protection they had wanted (eg they agia&ng mediation conferences to
unsupervised contact with neutral hand-over arnareges although they had wanted
supervised contact), either because of the infyanse of their estranged violent partners



during the conferences or alternatively becauggedsure by their own lawyers to agree
to orders that the lawyers advise are the “usuadsdor the court to make at the interim
contact stage.

The traditional mediation process relies heawitite judicial model of neutrality
and impartiality. Like judges, however, mediatars aot exempt from the politics of
gender, class, race and culture. Moreover, itigeni@ suggest that mediators are
immune to the minimising, trivialising and victimiaming attitudes towards battered
women that are so commonly found in legal and pslpgiical discourses about domestic
violence. In addition, because mediation techrscare unfamiliar to most parties, there
is the danger that a mediator’'s own goals will prathate during a mediation session.
The parties may tend to rely on the claimed expei the mediator and the latter may
be tempted to steer the meeting in his or her owatidon rather than in that of the
parties. (Marshall and Merry, 1990)This is espégiale if the mediator is untrained in
domestic violence issues and perceives the probtebeing relationship based, with
each party contributing in different ways to thegatrator’s use of violence.

It is claimed that the issue of power balancing loa addressed by process
changes, such as dictating who goes first or emgtinat the less dominant party has
access to adequate legal advice. (Moore, 1991 nExte experience as a mediator has
shown one of the authors that while these intereaatcan compensate for minor
differences in power, they are not capable of takishing equality where violence has
occurred. In these cases, the power imbalancedmaytreme, depending on the
severity and frequency of the tactics of violensedi

Several final issues about mediation need to b&tioresd. First, the labelling of
“crime” as “conflict” is an integral part of the mi@ation process. In situations of domestic
violence, it can be misleading to define violertsaas simply an escalation in the conflict
level. This labelling tends to have the effect @isking the perpetrator’s responsibility
for the behaviour. Rather than an escalation irlicbrthe use of violence by a party
suppresses the conflitt.

It is one thing to have a difference of opiniohislquite another to intimidate
someone physically or psychologically. (Zehr, 1989@)st importantly, until recently
there had been tacit or overt acceptance of speidahce by the legal system and
society at large. Rather than having seen suckene as criminal behaviour, the focus
had instead been on marital privacy and the désipeeserve the family as an intact
unitAll of these factors have contributed to the triigiation of domestic violence and
the creation of a veil of secrecy which is only nleging lifted. There is a danger that

® This comment was made by Heather McPherson, agriexed co-facilitator of Men’s Stopping
Violence groups at the Hamilton Abuse Interven®nject. In addition, we would like to thank Heath
for reading and commenting on this article asdigpessed through its various drafts.

® Rowe, (1985Comment: The Limits of the Neighbourhood Justicet€eWhy Domestic Violence Cases
Should Not be Mediateg¥ Emory Law Journal 855, 863.



outdated paradigms of secrecy and marital privagy be legitimised by the
confidentiality of the mediation process at a twieen they seem to be losing their hold.

Some argue that power imbalances can be addréssegh the use of “shuttle”
mediation’ It is suggested that this will contribute to thetpction of the victim by
ensuring that the parties do not come face-to+fatteone another. Although the use of
the shuttle process is hot uncommon in mediatiesgarch has shown that it is time
consuming and ultimately less effective than aafineeeting between the partfe$his is
because a key purpose of the process is to erabledtim and the offender to become
directly involved in discussing what response isassary to “put things right”. The use
of shuttle mediation, moreover, fails to addresgamn more significant issue. If the
parties are unable to negotiate face-to-face becaws party fears confronting the other,
does the use of shuttle mediation merely mask posparities and provide an illusion
of safety? For instance, if the perpetrator makekear that he desires a specific outcome
to result from the mediation, how can a mediat@uea that a victim’s fear of post-
mediation retaliation has not coerced her into @ggeto the provisions of the apparently
consensual outcome?

At its worst, shuttle mediation places the mediatdhe invidious position of
having to decide whether to pass on a threat bpéhgetrator to the victim. If the
mediator passes the threat on “word for word”, hehe colludes in the possible re-
victimisation of the victim. What can one thinkarf agreement reached as a result of the
mediator communicating the perpetrator’s threatbatem to the victim? If the mediator
refuses to pass on the threats, however, the aggied to the victim should she refuse to
reach the agreement desired by offender may bsilnged. No matter which option is
selected, victim safety and the integrity of theqass are compromised.

THE MODELS OF RESTORATIVE JUSTICE
A. The New Zealand Family Group Conference

On each occasion when restorative justice progresrame being established, a
detailed discussion ensues over the process oghahare available. Of course any
programme will ultimately be a hybrid of the mogtesessful features of other national
and international projects. The difficulty is tlsaiccess in some areas is seen as a licence
to expand perceived gains into other arenas withilytexploring the consequences and
the unique context within which particular crimesaats of violence occur. Not all
offending or violence is alike. It cannot be assdrti&at instances of successful resolution
of property offences or of one-off stranger assaugtcessarily signifies that utilisation of
the same dispute resolution processes can safelgféectively resolve domestic violence
cases. The conclusion becomes even less persusdess there have been long-term,
methodologically-sound evaluations of the “succgsse

" Carbonatto, supra note 8, at 4.
8 Marshall, T and Merry, S, supra note 54, at 243.



In the main, where restorative justice processes been utilised in Australasia,
the New Zealand conferencing model has been usadbase. In New Zealand, Family
Group Conferences arose from the frustrations erteoed with the existing criminal
justice model in addressing the problem of youferafing. It had become clear that the
existing punishment model was not working and #maélternative was needed especially
for Maori offenders. After the success of the TatAtMaori Tribunal in West Auckland,
the Family Group Conference approach was adoptdigvn Zealand in 1989 as the
centrepiece of youth justice initiatives codifiedthe Children, Young Persons and Their
Families Act (CYP&F Act) Under that Act, the cordercing process applies to children
and young offenders under 17 years of age.

Within the CYP&F Act, there is both a formal andiaformal system, with
Family Group Conferences having a central roleacheprocess. (NZ Ministry of Justice,
1995) In the informal process, the police diregbath justice co-ordinator to convene a
Family Group Conference without reference to theitidCourt. If the family achieves an
agreement and the offender completes the plaimm#teer may not be referred to court. If
a young offender is arrested, the formal youthigagbrocess operates. If the charge is not
denied, the judge will direct the youth justiceaalinator to convene a Family Group
Conferencé.

Once a case has been referred for conferenciagattordinator sets up an
appointment to meet with the young person and hiseofamily. The process is
explained to the family and young person. The ygoeigon'’s attitude to the offence is
assessed and he or she is briefed about the meetiogsses, including with the victim.
The co-ordinator will outline possible outcomegluding the resources, programmes
and facilities availablé®

When all parties to the conference are presebggins with introductions. In
some areas this is preceded by a prayer or kaaakia welcome in Maott. The co-
ordinator then explains the procedures to be faidwn addition to providing a
necessary opportunity for the parties to ask qoestand settle in, this step allows the co-
ordinator to assess the “mood” or atmosphere ot tinéerence?

The Youth Aid Officer then reads a summary offdets and asks the young
offender whether the facts are accurfatéhe young person is then asked to state clearly
whether he or she accepts responsibility for tifenak. If the information in the
summary of facts is disputed, it is possible ta@ciran error at this time. If the young

® Maxwell, G and Morris, A (1993Family, Victims and Culture: Youth Justice in New Zealand
(Victoria Institute of Criminology) 69.
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person denies responsibility for the offence, tamify Group Conference is terminated
and the matter referred back to the polite.

Once an admission is made, the co-ordinator &eksittim to speak’ If the
victim is not present, the reported views of thetimi are read to the conferencelhe
young offender is asked to listen to the victim@aasment about the offence and its
impact on her without interruption but the youngsoa's family may ask questions. At
the conclusion of the victim’s presentation, thisreften an emotionally charged silence.
[73] The young offender is then asked to explaiw he or she felt upon hearing the
victim’s side of the story.[74]

The co-ordinator will ask family and then othertdpants in the process to
provide information relevant to the formulationaoflecision of the issues. Once all of the
information has been presented and after a dismussipossible conference outcomes,
the family is left in private to consider and resothe issueb’ A plan, in theory
generated by the family, is then formulat@he plan commonly covers three main
elements? First, “putting things right” in the form of an alpgy. Second, addressing the
issue of reparation. For example, the family maygest that there be regular payments
to the victim from part-time earnings or the sdl@mw asset. The third element of the plan
involves a penalty. This may entail the young permsiogaging in unpaid work either for
the benefit of the victim or for an organisatiomygested by the victim. There may be
some negotiation between all the conference ppaints about the content of the plan.
The victim and the police may veto the terms ofgh@posed plan. In that event, the
matter is referred back to the court for resolutibthe plan is accepted by the victim and
the police, its exact details are finalised an@reed by the co-ordinator and a review
date is set for one week prior to the young pessanifilling the plan’s requirementS.
Participants are asked to make final comments lamdneeting is closed with a final
statement thanking the parties for participafihg.

One of the principles underlying the Family GrdZipnferencing process is that
the rights infringed by the offender in committitige offence are not just those of the
individual victim but also the rights of the victisrfamily and community? This family
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and community must, therefore, have some inputtimqorocess. The strength of the
conferencing process is that it engages the maltaphcerns of the community in its
approach to problem resolution with families anchowunities an essential part of the
proces< To do this, information must be shared with theerdled family. Secrecy is
removed and the parties can be supported by thencmiity in dealing with the effects of
the offence”

The Family Group Conference relies on the pardicip to contribute ideas and
options and to generate a solution. As opposg@ddaceedings within the adversarial
system, solutions are not seen as imposed by othEwever, it must be remembered
that the police and the social worker have the pawgeto a conference plan. With a
community base, outcomes can be designed thatwally appropriate, derive from a
wide range of local knowledge and networks, andlaexgble towards particular needs.

The Limitations of Family Group Conferences in theYouth Justice Area

A satisfactory Family Group Conference comprigdsast the young offender, a
family member, a co-ordinator, the victim, a youtbrker and a member of the
Department of Social Welfare. Despite this viewmsd=amily Group Conferences
surprisingly continue in the absence of a numbéhese key stakeholders, including the
offender® In those conferences, there is a lack of partimpaby the offenders and their
families in the decision-making processes. Only @&f%e families and 34% of the
young offenders report feeling that they were imedlin the proces<.Participants’
assessment of who had decided the outcome of tiferemce were similarly
disappointing. Young offenders and family membelsthat the young person had only
a limited input into the decision-making proce€nly 9% of the offenders felt they were
involved in the decisiof’

Researchers have expressed the view that thenagbresence is to be
encouraged and is indeed the key to the confergmeiscess? Although it was clear that
the victim's presence was important as part ofihngateconciliation and accountability,
only 46% of the Family Group Conferences in the ialk sample included the victim or
a representative of the victifil. This clearly runs contrary to the ideal positiith little
possibility of the offender understanding the vits perspective on the violence and its
impact.
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The most disturbing part of the research findialgsut Family Group
Conferences is that over one third of the victinmowattended conferences felt worse
than before participating. Victims reported feelings of depression, feartrdiss and
unresolved anger. The researchers linked thisstgatlsfaction with the outcomes in
terms of the victim's reasons for participatinghia process. The most common reason
for dissatisfaction was that the victim did notlfémat the offender or his or her family
were truly sorry’* Other victims felt that they had not been heesete unhappy that the
offender was not able to pay compensation or lfiglt the participants were uninterested
in them or unsympathetic to them. Some felt thay there viewed as the “problent?".

Low victim participation figures and satisfacticates may reflect the foci of the
Children, Young Persons and their Families Act,chitare the young offender and his
family. They also may be a reflection on the peses used. Clearly more preparation
work needs to be done to ensure that the offelsdarepared to accept responsibility for
his actions at the conference. From the experiehoae of the writers in running
conferences in New Zealand and Australia, theeedsect relationship between offender
acceptance of accountability and satisfaction withoutcome of the conference. If the
offender enters the process attempting to justgyoh her behaviour, the victim will
respond by moving quickly towards a punishment $ocemanding higher levels of
penalty, whether by way of compensation or comnyumdrk. In turn, the offender
becomes either more withdrawn from the processareraggressive in the defence of his
or her position. However, if the offender is en@ged before the meeting to accept
responsibility for his or her actions without blangisomeone or something else, this
elicits a more empathetic response from victims vemal then to talk about times that
they themselves have made mistakes. The victierspectives seem to shift from
punishment to restitution for the harm done.

Difficulties were noted when the offenders andvtotims were from different
ethnic groups. Pakeha victims in the Family Growmf€rence process on occasions
commented that they felt intimidated by the presavfdarge numbers of whanau. These
victims also stated that they resented the disonssn Maori and felt alienated in a
Maori environment?

Research indicates that victim involvement in Fgi@iroup Conference decision-
making process is very minor. Only 2% of partioigafelt that the victim had decided
the outcomé? As a restorative justice programme can operatgibtie victim is
actively involved in the decision-making proces$ss is a major drawback. The problem
may arise at the point when the young person’slfawithdraws to determine a
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resolution plan. The victim has no role/input ithe development of the plan and only a
limited right of veto of it.

Social workers, police, lawyers and the conferarumedinators were viewed by
the parties as having a major effect on the proaedsts outcome¥. It was almost
always the professionals who provided the infororafor the decisions made by the
parties. Sometimes they were perceived as argtioggly against the proposed
preferences of the family.

The monitoring of the outcomes of Family Group f@éoances was viewed as
poor? Little attention was paid to whether the plan wasied out, few victims were
informed of the eventual outcome. This is a soofaensiderable anger for the
victims*’

Since the inception of Family Group ConferencimgNew Zealand, a large
percentage of young offenders dealt with by thacpss have been Maori. One of the
concerns about Family Group Conferences is thidipadih at times the process used has
been able to transcend tokenism and embody a Memsess, the process has often failed
to reach outcomes in accordance with Maori philbgspand values. The process of the
Family Group Conference has been labelled by baabrivand Pacific Island parties to
be Pakeha and Maxwell and Morris conclude thattmaily Group Conference model
has remained largely unresponsive to cultural difiees’® Rather than conferencing
being seen as a successful incorporation of Madues into the legal system, to some
Maori legal researchers the process representhsion of bi-culturalism, with Pakeha
social workers and police holding the power dedjptservice being paid to the
importance of whanau decision-makifigVhat is advocated for in the name of social
justice is the development of parallel legal systéon Maori and non-Maori, with Maori
control over who, what, and how offences will baltevith.*°

Limitations of the Conferencing Approach in relation to domestic violence offences

There are several aspects of the Family Group&ente model which make its
use problematic for domestic violence offences. &ooncerns have already been raised
in terms of discussion about mediation. The emghaisine Family Group Conference is
on consensus decision-making with the conferengbtédor fulfilling the role of the
mediator who negotiates between parties who mag tedely differing perspectives on
the offending*’ Problems already discussed in terms of traditiomediation and its
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application to domestic violence are, thereforhgnent in the conferencing process.
Other problems are specific to the conferencingehaself: concerns about community
support for victims in domestic violence situatipsafety of participants at conferences,
and participation by and empowerment of victimexpress themselves freely. These
concerns are heightened where the victim is nttaager to the perpetrator but his
partner or a family member and has been the repéatget of his violent behaviour
and/or intimidation. The risks of getting the pees wrong, moreover, are far more
serious than in cases of one-off, non-violent priypaffences involving young offenders
and strangers.

Two-thirds of Family Group Conference facilitatalsscribe hostility being
directed either at family members or at Departneéi@ocial Welfare staff during the
conference&? This hostility has included shouting, verbal ahubkeeats and even
physical violence. Over half of the facilitatorpogted that the safety of at least one party
had been threatened during Family Group Conferelicsecdotal evidence also exists
to support these views. A facilitator reported he @f the authors that she had had to
hurriedly abort a care and protection conferencenndnhusband told his battered wife:
“One more f...... word from you and I'll throw yawit this bloody window** Another
facilitator described how at a conference helddal dvith the effects on the children of
witnessing their mother’s repeated beatings, thpgtmtor was able to force his partner
to forego the support of her family by simply snisgphis fingers and pointing to the
empty chair next to him. The wife, who had iniyaslat down with her family, moved
“automaton-like to his side” immediately after ssture. A year later, the woman was
killed and her partner was found guilty of her mard

Clearly the safety of participants may be compsmdiduring Family Group
Conferences. This is of particular concern in cade®mestic violence where there is a
history of threats and intimidation and where tbepptrator has already used violence as
a means of getting his own way. This risk may edtieayond the perpetrator’s typical
targets of violence (eg, his spouse and/or higldnl) and influence the participation of
all family and community members at the conference.

Facilitators themselves may be fearful of challeggbuser’s behaviours and
belief systems because of worries about their afety As an example, one of the
authors facilitated a conference involving an alésagter openly confronting the
offender about his use of violence, the mediatanédiately began to feel nervous about
pressing on with that line of questioning. The offer had a history of explosive episodes
of violence and the mediator was concerned abdtihgthimself at risk.

What is the message to a perpetrator and higwittihe conference facilitator
and patrticipating family members refuse to chaléehig use of power and control
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tactics? If threats are made or violence is usédtwhould the facilitator do to ensure the
safety of the victim and other conference partictpa If an appropriate approach is for
the facilitator to abort the conference, what adddl steps are put into place to ensure
the safety of the victim after the conference imiaated? In interviews by one of the
authors with youth justice conference facilitat@sepeated observation has been that
often the perpetrator’s violence is neither contedmor dealt with at Family Group
Conferences, precisely because of the fear fattibie approach is to bar known batterers
from the conference, this calls into question thiktyiof holding a conference at all.

Remembering Who Pays The Price if We Get It WrongA Cautionary Note About
Craig Manukau

A final caution about Family Group Conferences barfound in the Report of the
Commissioner of Children on the Death of Craig Mauf” Craig was kicked to death
by his father on the 18th of November 1992. He d&#ehded a dance despite his father
having told him he wasn’t allowed to go. In higeotaped confession, Craig’s father
asserted that he hadn’t intended to kill the boy,“be was never going to dance again.”
During this incident Craig’s mother testified tlslie sat in the kitchen with the radio
turned up, banging her head against the wall. 2 qaquitted her of manslaughter on the
basis of battered women’s syndrome.

Over the 2 years since Craig had come to thetadteaf the then named Children
Young Persons Service (CYPS), issues involvinghfsty had been seen as secondary to
the primary focus, “relationship problems” betwélea adult$® Even after Craig was
known to have been afraid of his father and it vegorted that he had recently been
“given a hiding”, no medical reports were called, feo formal investigations were
initiated. It was felt that Craig and his siblingeuld be at greater risk of violence from
their father if anything but informal processes evased. There had been a whanau hui (a
meeting of Craig’s extended family) but there wagecord of what was discussed or
decided. The Child Protection Coordinator was cotteuito the principle of “the least
intrusive action?’

In the two years prior to his death, Craig hadhibe subject of at least two
Family Group Conferences. But Craig’s safety arsdf&iher’s violence were never the
central issues of those conferences. Despite veatneg Craig was being abused and
knowledge that he was afraid of his father, th&t fotification about Craig was about his
behavioural problems, ie his stealing, his sweanefyisal to work at school, poor
achievement, and his relationship with his moth&dult relationship issues between the
parents, the whanau history of drug and alcohos@punemployment and criminal
behaviour, the desire to develop/maintain trusivbeh the public health nurse and
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Craig’'s mother -- these issues were also the foiti@conference. As the Commissioner
for Children commented:

It is not that other considerations should be igddut bitter experience shows
that over time these considerations tend to take. oThe whole purpose of

the intervention which is the safety of the chgdast sight of unless the social
worker or some other competent person with the péavesturn proceedings to
this focus does not deliberately and repeatedhgbiorward the slogan, ‘The
child must be made safe noff.

In the end, the Commissioner concluded that Csadgath was “foreseeable and
possibly preventable'® These words echo the conclusions of at leasttene recent
inquiries into the deaths of children at the hamidheir caregivers, the Bristol childré&n
and James Whakarutu It behoves us to learn from these cases, toitgeht, right
away”. Not to be captured by “the rule of optimisthat expectation held by Craig’s
social worker and others that things will work aéll, despite all the evidence of abuse
to the contrary?

There was no monitoring by CYPS in the 8 montbhsfthe second Family
Group Conference until his deathLack of monitoring of the conference plan is dn al
too common Children Young Person and Family Serfnee CYPS) resourcing
problem, among a myriad of others. And it cameindtial testimony that whanau
conference participants had themselves witnessdaexperienced Craig’s father’s
abuse and were very reluctant to challenge hint pBthaps the most significant
comment for the purposes of this chapter is founthe Commissioner’s discussion of
the results of Craig'’s first Family Group Conferenehich was held on the 20th of
December 1991. He concluded:

Through lack of preparation, lack of an undersiagof its purpose and a lack
of awareness of the options available, the fishify Group Conference may
have achieved nothing except to warn those mendf¢he whanau with a mind
to, to better conceal their activities and to cooeithem of the New Zealand
Children and Young Persons Service’s ineffectivenksnay also have
discouraged the social worker and whanau membems taking this route
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again...A failed Family Group Conference may not@y be ineffective but by
demonstrating its failure may discourage futuremsfto protect the childret.

B. The Community Group Conferencing Process

In Queensland and in other States of AustraleNaw Zealand Family Group
Conferencing process has been adapted into a grkoesn as the Community Group
Conference. As discussed, the Australian communayp conference posits a
communitarian approach to offender accountabiRtglative to its New Zealand
counterpart the results have been nothing shapettacular, with high levels of
participant satisfaction and very low re-offendmages>®

The Australian community conference relies onrtbgon of a family, or
community of people, with shared values who areabbgof exercising surveillance and
control over the offender’s future behavidfithe conferencing process is a reflection of
re-integrative shaming proposed by Braithwaite whrports to approach the issue of
what causes offending from a different directidather than examining why people
offend, Braithwaite argues that we must exploretvi&etors prevent the majority of
people from offending’

Braithwaite argues that there are two componehtshwstop most people
offending. The first is that people in the commyigio not offend because of their
private sense of right or wrong. As a result @itliconscience” they would be
personally ashamed if they offended or victimis#teos. The second reason people do
not offend is because they would experience emé&mant or shame in the eyes of those
they care about. According to Braithwaite the keyredient in preventing offending is
“shaming” and he argues that those countries wihaéste low reoffending rates utilise
shaming in a positive way to bring about change.

A crucial distinction is drawn between reintegratand disintegrative or
stigmatising shaming. Reintegration requires esgioms of community disapproval of
the behaviour followed by gestures of reacceptafitiee offenders back into the
community>® The aim is to reaffirm that the offender is pdra@ommunity that cares
for him or her despite the community’s disapprayahis or her behaviour. This can
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occur only if the shaming takes place in a contéxiiose community attachment,
interdependency and respétt.

It is claimed by Braithwaite that the existingriletitive system stigmatises
offenders®® The use of prisons is seen as the ultimate fordisifitegration of families
and communities. Separating the offender fronohiser support erects barriers against
those people who could assist the offender to ahang this carries with it the risk that
the offender will seek approval from those whoas® outcasts. This leads to gang
activity and entering of criminal “sub cultures”.

Braithwaite and Pettit also reaffirm that crimeiismately an attack on the rights
of the victim® They emphasise that the criminal justice processt mecognise this
aspect of offending and place a greater emphasisgaration for the damage done.
The importance of Brathwaite’s work lies in its dmapis on the restoration of the victim
and role of the community as a means of ensuriagdtienders leave offending behind.
The theory acts as a reminder of the importaneéevaiving the community of the
offender in determining what should happen as @tre$the offending. This reflects
something of the purpose of reintegrative shanmtim@gilow offenders to fully understand
that although they have made mistakes they renmaintagral part of their community.
They are accepted even though their behaviourtiacaeptable. The process allows
families and communities to be involved in the mexin a positive way.

However, as with all attempts to develop theonbgh aim to capture the
diversity of human beings, it is difficult to eslish an all encompassing theory of why
some people commit offences and others do not. &k thiere are a vast array of
offences and communities clearly vary in their oeges to these offences, depending on
social concepts about gender issues, family autgnand the use of violence to maintain
those values.

A first difficulty lies in the definition of whod the offender’'s community. The
usual definition relates to the offender’'s commyoit concern: those people who have a
belief in the offender as a person and a willingrtessupport the offender during any
meeting with the victim. Usually this is limited tamily members and occasionally
includes teachers or counsellors working with tfiermler. However it may be that when
working with teenage offenders, the most poweritilence is their peer group. This
group does not “cause” the crime but their inflieeacts as a life support system for the
offending. The peer group supports the “habitebgouraging the offending.

This was graphically demonstrated in one of thikerg’ dealings with a 17 year
old offender who identified his peer group as aetdr contributing to his offending. At
the end of a joint family session with him, the Istgted that he felt capable of standing
up to peer pressure, this would not be a probléfthin two weeks of this joint meeting
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he was enticed by one of his colleagues to steat.alt is clear that we must explore a
wider definition of community than those previouatjopted.

The second difficulty is whether these conceptshaiming require an integrated
community. As we increasingly move about withim cespective countries and overseas
the concept of a close-knit community has becomeemmblematic. The absence of a
clearly defined community makes it more difficidtdenerate a clear community of
concern. This is even more apparent when dealittgadlult offenders. No longer do
they necessarily have the support of parents tinggbas part of their network. In the
Hamilton project both authors were involved injds common for adult offenders to
attend conferences with few support people. Iratteence of support people,
reintegration becomes a difficult task.

Most importantly in terms of domestic violence f@encing, the concept of
reintegrative shaming requires a uniform commuwigyv of right and wrong. It operates
on the assumption that there is a “core consenstisat compliance with the criminal
law is an important social godi®.It therefore relies on an assumption that thofenoés
which are criminalised are universally acceptedgavrong®™ This can create problems
where there is no universal condemnation of ader offence. One case in the
Hamilton project involved an assault by a fathehanson. In this case the father
struggled to acknowledge any form of embarrassmeshame for his actions. He did
not appreciate that the assault on his son wasgnand neither did several of the other
conference participants. Without community condetionaa process relying on
reintegrative shaming cannot operate effectively.

Community Group Conferencing and Domestic Violence

One concern about the conferencing process iaghiemption that the offender in
a domestic violence situation will be shamed irttargying his behaviour. In domestic
violence cases, the concept of re-integrative shaposits the view that each member of
the offender’'s community will accept that domesiimence is unacceptabfélt needs to
be acknowledged, however, that in New Zealandeget there is no such societal
consensus about domestic violence. Instead, asdgldiscussed, researchers have found
that an offender’s abusive behaviour takes platkinva social context which often
legitimises, condones and even supports his usmlgince. There is no reason to believe
that violent men will readily be shamed into acagpthat their violent acts are wrof.
As well, the parties’ families or communities mapt be supportive of a victim’s
attempts to hold the perpetrator accountable ®ahtions.

In order to see the use of the conferencing masl@lppropriate in domestic
violence cases, it is necessary to understand Hawidy or community seeks to
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“explain” the occurrence or causes of abuse. Sdrtieese explanations may attribute the
responsibility for violence wholly, or in part, the victim. She may be seen as provoking
him by not living up to expectations of her as almeo or a partner. Others may assume
that the use of violence may, in certain circumstanbe an acceptable response to a
conflict situation. To others, the violence maymséenderstandable” because of the
perpetrator’s jealousy or hurt pride or even beeaisis own apparent victimisation as a
result of racism, unemployment etc. In a recentryiog comment, Braithwaite himself
posits that:

With an incident of (stranger) violence at a pihiere may be a girlfriend who can
commit to sorting out a relationship problem tivas engendering jealousy.

The perpetrator is solely responsible for hisemgle and his jealousy is not
necessarily a symptom of a relationship problenctvine and his girlfriend need to work
on. His jealousy is the problem. It is a power aadtrol tactic which in all likelihood
keeps his girlfriend “in her place” as well as segvas a convenient and societally
condoned excuse for his pub violence.

Given that the conferencing model relies heawilytlee participation of the
victim’s and offender’'s communities for solutiomsthe offending, the discourses of the
community about gender roles and violence willuefice the discussion of causes of the
violence and proposals to resolve the abuse. Thatden of causality clearly determines
the options perceived as solutions.

The same issue arises in terms of the conferedé@dtors’ discourses as well.
For instance, if the facilitator is a social workeiNew Zealand, s/he will be trained to
assess risk of further violence against childreterms of the Manitoba Risk Estimation
Instrument. That tool describes battered women wiionot/cannot leave their abusers
as “co-perpetrators” of violence against theiratah in that they “cause” their children
to witness their own abu§é0ne of the writers who has done extensive trainirgpcial
workers about domestic violence has often heamttated woman described as a
“hostage” and/or a “co-perpetrator” in respecthe violence meted out against her.
Similar results have been seen when the confeffacdiators’ analyses of violence
involve the use of the conflict tactics scale whichunts “slap for slap” but does not
distinguish between violence used in a premeditatedk versus violence used in self
defence and does not count injury or fear of furthelence as relevant factors in
assessing who the more violent partnéf Even the Minnesota Multi-Phasic Instrument
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violent acts. Ellen Pence has illustrated the atiguof this decontextualised approach by the
hypothetical example of a man who had ‘grabbedgaisner around the neck and is trying to



which is often used by custody evaluators to dategrmental health issues of parents
vying for custody has been critiqued for labellmmgmen who are actually being stalked
by their perpetrator partners as “paranditl”.

If the community discourse about domestic violesites the cause of abuse in the
relationship between the partners, the conferentmmes will, in all likelihood, reflect
commonly held justifications and excuses for vickereg “she provoked him”, “it takes
two to tango”, “what can you expect from that fayfiil A focus on the relationship as
the cause of violence fails to identify the waysvimch social attitudes legitimise the use
of power and control tactics, including male pegé and may fail to hold the perpetrator
accountable for his violence.

Conciliation or reconciliation may be prioritiseder the victim’s need (and legal
right) to safety. Given the high incidence of aouing abuse by perpetrators after
separation, a focus on the relationship as theecaluthe violence may lead to a
minimisation of the well documented risks of sepiaraviolence once the relationship
has broken down. In New Zealand, for example, @aprately 40% of female homicide
victims are killed by their estranged partnersidgfly during access changeover tinis.

If the community believes that the violence wibhgtwhen she leaves, what safety
mechanisms will be put into place to protect thetim from on-going abuse during
visitation arrangements? To illustrate, about twarg ago one of the writers was
advocating for the New Zealand government to furadgssional supervised access
sessions in situations where one of the parentb&ead violent to the other parent or to a
child. The response of the then Minister of Jestaca question concerning this elicited
the following response: “Why would you need thatf2 Touple’s separated, aren’t they?”

Finally, from our experiences in dealing with d@tieviolence cases, it seems
just as likely that shaming will produce furtheleaktion and more violence than
integration. It may be dangerously naive to belithat shaming and a process of apology
and forgiveness will result in the perpetrator atwamnng his use of violence. Can we
believe that empowering the victim to describeithpacts of the violence on her and the
children will engender a life-changing epiphanytia perpetrator? This assumption
posits that the perpetrator does not already kin@ypbower of his violence, that he will be
surprised and moved by the consequences of hmnactiWhile this may occur, one
author’s experiences in dealing with abusive mepeirpetrators’ programmes has been
that they know the power of their violence. Thepwrviolence works, that it controls the
victim’s behaviour and typically results in her dgiwhat he wants her to do. Or, that it
punishes her for doing what he’d told her she aotidb. It “teaches her a lesson” for

throttle her. She ‘bites’ his arm n an attempintzke him loosen his grip. Under the Conflict
Tactics Scale, the partners will be scored as gqualent.

%9 Lenore Walker made this observation as part of$tér unpublished) presentation at the Custody
Evaluations and Domestic Violence workshop, Intéomal Conference on Family Violence, San Diego,
California, July 2000.

" Davison, R, supra note 103, at 35.



the future. One facilitator of an anti-violence@gramme has commented that it can take
6 to 8 weeks for perpetrators to move from feethrag they are the victims of their
partners’ “nagging” or “disobedience” or “uncoopraness” to accepting even partial
blame or responsibility for their actions. A tydistatement in groups is, “I'm not a
violent person/ I'm not an abuser. But she madesoangry...”

One of the writers was informed of an examplehefconferencing process
producing greater risk of violence. A Family Grddpnference was held concerning
whether a couple’s children were in need of cack@ntection. The background to the
conference was severe and repetitive physical apchplogical violence against the then
estranged female partner, often in the presentieeathildren. Many of the participants at
the conference had withessed that violence andhaldalirect experiences of his
violence. The central issue of the conference,@vawn was about whether children
should be placed with other family members becthsenother “wasn’t coping” with
them.

In the initial stages of the conference, the npaleéner talked at length about how
“hopeless” the woman was as a wife, mother, andaeartner. The conference
facilitator then introduced the issue of his viaen Because of her fear, the woman’s
response was to state that the social worker haggexated the violence, that it was
mutual, and when it wasn't, she provoked it bydrons. Interviewed later, the social
worker advised the writer that this often happesteHamily Group Conferences. Women
recanted what they'd said during the conferencpgregion time after issues of violence
were raised in the conference in the presenceeaf @bbusers.

This conference took a different turn, howevecduse the perpetrator’s sister
then stated that she had witnessed the violencesadpeer sister-in-law and had herself
been the target of her brother’s physical and dexakence. After the conference, the
brother threatened the sister. He related thatldeébleen very ashamed by what she’d said
in front of their family and other respected commyimembers. That it had been much
worse for him than any of his previous appearantesurt; in fact, it had been one of
the worst experiences of his life. He clearly gade through the shaming process in
front of respected community members. But rathantheing contrite, his statement to
his sister was “So I'm really going to get you nbw.he outcome of that conference was
that his estranged wife and children were no saifdrhis sister left town and went into
hiding.

C. The Pennell and Burford Conferencing Model andomestic
Violence

Joan Pennell and Gale Burford have trialed theotiige family group decision
making conference project for child abuse and fawidlence cases in Newfoundland
and Labrador. The results from 37 conferences amiging. They found that in the
main the conferences enhanced family units, inetaafety for families within the
project, and reduced abuse for project childrenvamichen. Two important points



emerged from the study. First, though the prgpeicharily received referrals concerning
child abuse and neglect, there was a backdropotdénie against women, cross-
generational violence, and cross-generational nadevithin the subject families. As
well, a great deal of time and preparation werd planning the conferences to ensure
safety of participants. As Burford and Pennellesta

Given the extent of violence against child anditafdmily members, careful
negotiations were crucial for ensuring that tightripeople were invited to the
conferences, that family group and professiongigpants were adequately
prepared for their roles at the conference, thaessary measures were put into
place to protect participants, and that practceingements were made such as
plans for travel to the conferences or a neuteadepin which to hold the
conference$*

Because of this careful planning, no violence aexliduring the conferences and
no violence was reported as a result of the coné&® Pre-conference meetings with the
parties’ support people ensured that the victimjgo®rters would be prepared to stand up
for her against the perpetrator, if need be. Timsetings also revealed what gaps in
safety might arise and allowed for the developnot¢istrategies to ensure safety. In
addition, monitoring of the implementation of tHans reached by families and follow-
up monitoring after a year was carried out. Unetgaly but worthy of note, in those
families where the conference plans had been daouécompletely or at least partially
implemented, families reported that the conferemtiad made them “better off”. In the
few cases (7) where the plans were not carrie@tall, half the interviewees stated that
the family was “left the same or worse off.”

Under the Pennell and Burford model, the confarenwas one stage of a process
of providing safety for women and children and erdnag their abilities to live without
violence. Many of the victims already had protactorders in place and there was resort
to the criminal justice system and Child Protectg®ivices when the need arose, even
after the conference had occurred. Indeed, théyfaiase referrals were made by Child
Protection Services and there was collaboratiowdst government agencies and
community groups throughout.

Conclusion

Sadly, the Canadian government has ceased its itorant to the
Pennell/Burford project. Echoing the fears of maulnp worry that restorative justice
models provide “cheap justice”, the Canadian gavenmt saw the project as too
expensive and it was terminated. The approachetheryis an important contribution to
bridging the hiatus between restorative justiceoprents and battered women’s
advocates. Its emphasis on protection of victimsugh extensive pre-conference
preparation, through ensuring that victims will betisolated or silenced during

" Supra note 12, at 139.



conference, the researchers’ willingness to usetrih@nal justice system’s protections
when necessary, their commitment to on-going manigoand evaluation of families
who've been through the conferencing process -etdesnonstrate that restorative justice
processes may be useful in some domestic violessescat a late stage, after safety
issues have been dealt with, in conjunction witlteotmeasures also aimed at providing
safety and autonomy for victims. The model demats$ again the necessity for
integrated, coordinated government and communggareses to domestic violence.

One of the strengths of the Pennell and Burfordehss its commitment to
culturally appropriate processes to deal with \nok | support this commitment. While
domestic violence may sometimes manifest itsedfinmlar ways across ethnic lines,
violence is often expressed in culturally speaierys and the meaning of and/or risks
entailed in certain behaviours can only be fullderstood by someone from within that
cultural group. Because violence is socially cargtd, moreover, the solutions to such
violence must be found in the stories and valugb@participants’ cultures. Processes
used by one cultural group are not necessarilyaguate in resolving issues which arise
in other groups. Successes cannot be “taken am#ae and tried out on totally dispirate
cultures. What works for Navajo or Maori are notessarily exportable to resolve
conflicts among Kosovarians or East Timorese. Tioegsses are a reflection of cultural
understandings and values. They cannot be sepdratedhose cultures without loss and
disrespect to those cultures.

A Maori legal activist recently gave a lecture wanbe explored the concept of “post
colonialism.” He raised his eyebrows and asked, ‘i@ive they gone then?” We need to
watch out for manifestations of neo-colonialismrewethis supposedly post modernist,
post gendered, post identity politics age. JohntlBraite states that we need “a culture
of apology, rather than a culture of deni&iI’'suggest what is needed is the creation of a
culture of safety. In domestic violence literatiaesycle of apology and forgiveness has
long defined the “cycle of “violence”. It's time envision new dance steps to the now
discredited “tango” of violence.

"2 Supra note 2, at 188.



